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REPORT 



BY 



MR. W. T. HOWELL, 



•'* COMMITTEE ON PUBLIC LANDS OF THE SENATE. 
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REPORT 



Thk committee on public lands, to whom was referred so much of 
the Governor's annual message as relates i6 the public and mineral 
lands, have had the same under consideration, and as the attention o^' 
the legislature, was, by the said nlessage {Particularly called to the 
subject of the mineral lands in the Upper Peninsula, the committee 
have deemed it advisable, to give that portion of the subject referred 
to them a separate consideration. 

The importance and mineral wealth of that portion of our state in- 
cluded in the Upper Peiiinsula, has for the past year occupied a large 
I ^ share of public attention, and sufficient examinations have been made 

to justify the belief that in copper and silver it is the richest and most 
) extensive mineral region in the United States, if not excelling jany 

knbwn to the civilized world. 

The working of these mines thus far, has been by individual en- 
terprize, under the authority of leases granted by the War Depart- 
ment of the general government. 

' As these lands are situated within the acknowledged limits of Mich- 
igan, and as all questions relating to them may directly or remotely 
efTect her interests, jurisdiction and sovereignty, the committee think 
the whole subject should now be presented for the consideration of 
our own state government. 

The power of the federal government to treat with the Indian 
tribes and to purchase their lands, is a power granted by the consti- 
tution of the United States, but the disposition of those lands can on* 
ly be regulated by law. 

The various laws on the ' subject of the public lailds, relating to 
, V their sale and disposition and the reservations of mtnea^ and minerals^ 

are to be found !n the proceedings and laws of Congress from thb 
year 1785, down to the present tinie, ihe first of which was an oMU 
natnoe passed by the old Congress on the 20th of Mdy, 1785, to as- 
certain the manner of disposing of the lands in the then Western 
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Territory, and which pi^dvidecl that " there sAiall be reserved the lot 
Na 16, of every township for the maintainance of public schools 
within the said territory ; also one third pari of all gold^ silver^ lead 
and capper mines to be sold or otherwise disposed of as Congress 
shall hereafter direct." These provisions were applicable to all that 
part of the United States and its territories not included in the original 
thirteen states <o which the Indian title had been extinguished, the 
same being at the time a territory proper of the United States. The 
control over the lands, mines and minerals could not be questioned in 
any part that remained a territory of the United States, as attached 
to the sovereignty of the federal government. 

It is a position universally claimed, and as universally conceded to 
have been settled by the principles of the common law and the ac- 
quiescence of all independent sovereignties, that gold and silver and 
the baser metals iirith which either is connected, within the territorial 
limits of an independent government, attaches to, and belongs to such 
government by virtue of its sovereignty, saving the rights of indivi- 
duals acquired therein. 

The states of this Union, separately considered, are absolute sove- 
reignties, independent of each other, and of every other government 
or country. As a federal compact they have delegated certain pow- 
ers to the general government, which are defined by the constitution, 
and all powers not thus delegated, are ^'reserved to the states respect- 
ively, or to the people." 

The right to lease the public lands within the territorial limits and 
jurisdiction of a sovereign state, is not a right delegated to the fede* 
ral government by the constitution, or reserved by the consent of the 
states or the people, and is in contravention of the provisions of the 
act of 15th Jdpe, 1836, admitting Michigan into the Union, "on a 
footing, eqiial in all respects with the original states.'^ 

Not only is it inconsistent with the provisions of .the constitutioD, 
and the act admitting Michigan into the Union, but no law of Con* 
grels since the ordinance of 1785, above referred to, has claimed the 
right exercised by the federal government in the matter now under 
eonbideration, relative to copper, or the other minerals, e^tcept lead 
iind salt springs. That ordinance, so far as regards minerale, was 
bnly declaratory of what should be thereafter done, and could liave 
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no binding force, even in the territories pjropeir, without the subse*' 
quent action of Congress. What that subsequent action has been« 
your committee propose briefly to recapitulate. 

By the act of Congress, of 7th May, 1300, the North-western ter- 
ritory, including that portion of the United States North-west of the 
river Ohio, was divided into two territories, one portion called the In- 
diana territory, included the country in question, and on the 11th 
January, 1805, ihe Indiana territory was again divided into two sep- 
arate governments, one of wh)ch was called the Michigan territory, 
the western boundary of which, was a line drawn north irom the 
northern extremity of Lake A^ichigan, leaving the copper region 
* west of this linf», a part of the Indiana territory. 

The act of 19ih April, 1816, admitting Indiana into the Union, 
left this country a part of the Illinois territory, until the act of 18lh 
April, 1818, admitting Illinois into the Union» when it became a part 
of the Michigan territory; 

In all the legislation of Congress, from the ordinance of 1785, 
down to 1838, no reservation otgold^ 9ilver or copper was made, and 
at the latter period, the various laws on the subject of the public lands, 
was compiled, and the compiler, in a note to page 1^ of the compi- 
lation, says : ^*salt sprjngs and lea4 mines are reserved by subse- 
quient laws, (nieaning subsequent to the ordinance of 1785,) but the 
reservation has been discpn^inued ixx respect to gold, silver and cop- 
per niines." * 

The ordinance of 179^^? Tor the government of the North-west ter- 
ritory, contained nothing effecting the present subject, and the subse- 
quent act of 18th May, 1796, directed all mines, salt springs, salt 
licks and mill site^ to be noted by the surveyors. The act of third 
Marchj 1807, contains the following proviso to section 2 : 

^'And Provided alsOf That in all cases where the tract of land ap- 
plied for, includes either lead mines or salt spring, no permission to 
work the same shall be granted without the approbation of the Pres- 
ident of the United States, who is hereby authorized to cause such 
' mines or spring to be leased for a term not exceeding three years, 
and on such conditions as he shall think propeff " 

This authorises the President to lease for thvo9 yeari, lead mines 
or salt springs only ; and by sec 5 of the subsaquent act of the same 



date, it is providedi 'Uhat the several lead mines in the Indiana terii- 
tory, together with as many sections contiguous to each as shall ba 
deemed necessary by the President of the United States, shall be re- 
served for the future disposal of the United States, and any grant 
which may hereafter be made for a tract of land containing a lead 
mine which had been discovered previous to the purchase of auqh 
tract from the United States, shall be considered fraudulent and null: 
and the President of the United States shall be and is hereby author- 
ized to lease any lead mine which his been or may hereafter be dis- 
covered, in the Indiana Territory, for a term not exceeding five 
yeors/^ 

This law was applicable to the <4ead mines" only of the Indiana 
territory, which at the lime embraced the copper region of Lake Su- 
perior. 

In 1821 the management of the mineral region was taken from the 
General Land office and placed under the control of the Wa^ Depa^ 
ment, and under the act of third March, 1807, above referred lOy the 
present leases were granted. 

The Commissioner of the General Land Office, in his report of 
December 8th, 1845, in speaking of the mineral l^nds and the poli- 
cy of the government in relation thereto, says : 

•*A11 lands, not thus reserved, are subject to sale and entry; and, 
consequently, land officers are selling mineral lands from day to day 
without being conscious of it. The evil, however, does not stop here. 
When the mineral agents discover that mineral lands have been sold, 
sometimes with, and sometimes without the knowledge of purchasers, 
they consider it their duty, in order to protect the interest of the go- 
vernment, to institute judicial proceedings to set aside the sales and 
Recover back the mines. The dockets in some of the Northwestern 
states and territories, are crowded at this time with suits of this cha* 
racter. These suits are likely to be strenuously contested; and after 
a lapse of years, and large outlays of public money, the United States 
may succeed in recovering back a quantity of land stripped of timber 
and exhausted of ore. The system itself is odious to the people* Its 
tendency is to convert the government into an immense land-lord, 
and the settlers into tenantry. Upwards of a million of acres, embra- 
cing some of the richest agricultural lands of the northwest, are re^ 



served from sale b,M aettiementy under the mistaken notion of pre-, 
sorviog the mineral wealth, in which the country is supposed to 
ttbouodf for the lise of the ig^overnment; whereas, in fact, there ex« 
ists no possible process by which the exact locality of mineral can be 
determined by supeFficial indications. A million of acres, at the pre- 
sent minimum price, would bring #1,250,000 into the treasury, the 
annual interest upon which, at the rate of six per cent., would be 
$75,000; while it appears, by the report of the secretary of war of 
lOtii of February, 1843, that the whole amount of rent lead re- 
o^ved by the governdnent, for the years 1841 and 1842, was only 
74,§24 poqnds-^worth about $1,600; a sum hardly suflieient to pay 
the annual salary of one of the superintendents. This report clear* 
ly shows tha^, in a financial point of view, the United States are not 
likeiy to be much benefitted by the reservation of the mineral lands. 

The exhibits of 1843 and 1844 will make* this still more evident* 
Prx>m a statement of the War Department, now before me, it appears 
that the government has expended on account of the mineral landy, 
including oflicers, agents, laborers, &;c.,for the years 1843 and 1844, 
the sum of $20,729 11; while the rent received for the same peri- 
od dnly amounted to 242,814 pounds of lead, worth about $4,856 26 
at Galena. Here is an actual loss in cash of $15,872 83, upon the 
mineral system, within the last two years; and to effect this extra- 
ordinary result, the settlement and prosperity of a large portion of our 
country are retarded, litigation promoted, and an opportunity afforded 
for the practice of the most enormous frauds upon the public. To 
enlarge upon iHis view of the subject, would extend it far beyond the 
limits of a report. I therefore respectfully, but earnestly, recom- 
triend that the mineral region be opened to public sale and private en- 
try, arid that the pre-emption principle be so extended as to embrace 
the diggings, discoveries, and improvements of resident miners and 
settlers in that region." 

It would seem, therefore, by the whole tenor of the legislation of 
"Congress relative to the public lands, that all mineral reservations, 
Except as to lead and salt springs^ have not been claimed or exercised, 
save as to the leases of portions Of the copper regions of Lake Supe- 
rior, within the territorial limits and jurisdiction of this state. 

The discretionary power of the President of the United States, to 



be QX^rcised relative ta the publib domain only relates to the qwmtu 
ty^ time aad place of ex)>osing the same to sale, which shall be by 
his proclamation. No other or further power is given to the Presi* 
den^9 except, those contained in the acts hereinbefore referred to. 

The question then arises, how far are the leases in question in ae- 
Qo^dftnce with the policy of the federal government, its constitutional 
authority* and the sovereignty and jurisdiction of the State of Michi- 
gan? 

If, as we have seen, this policy has never been pursued by the 1^ 
deral government, in the cases of gpld^ silver and eoppet mities, ex* 
cept in the present instance, we are naturallv led to the conclusion, 
that it is an experiment attempted to be introduced without the consent 
and against the interests of this stale. No policy which is not set* 
tied, and bearing a uniform and equal character, can rightfully be ap-^ 
plied to a particular state against its consent. 

By article four of section four of the constitution of the United 
States, it is provided that " the United States shall guarantee to eve- 
ry state in. this Union a republican form of governments" 
. Under this guarantee the sovereignty and jurisdiction of every statb 
is acknowledged, and its right to regulate its internal affairs, not ia** 
consistent to the powers delegated to the United States, or subversive 
of a "republican form of government,'^ cannpt be questioned* 

Amopg the essential attributes of a ** republican form of govexn- 
.ment," is the abolition of entailed estates and perpetual tenantries, 
and the right of the federt^l government to introduce and establish in 
that regard, a policy diQerent from that adopted by the state acting 
within the legitimate sphere of its authority cannot for a moment be 
maintained. If the right of the federal government to lease the mine- 
ral lands in this state is ackinowledged, then it is right to lease the 
wheat lands, timbered lands, and in fact, all the public lands within its 
limits cannot be questioned, for no line of demarcation could be 
drawn, and a conflict of interest and jurisdiction between the federal 
and state governments would inevitably follow. An interest antago* 
nist to that of the state could thus be established, and receiving the 
protection pf the federal government, might become of sufficient mag- 
nitude to control, if not to swallow up the state government itself; 
thus virtually establishing one independent gov^nment wilhm the 
limits of another. 



By all fair coaatructioQ of the relations b|»tw<»en the feeder al ^r^ 
ernment and tbe several states, as adopted and acquiesced in by uni- 
versal consent, the sale of the vacant and unsold public laddsis r^. 
served to the general goveracnent; and the rights after 4ale to tax sdch 
lands fo|* the support of the state government In which they lie, is in- 
seperably connected with the sovereignty and jurisdiction of such 
state. Is it then; in the power of Congress to change a settled and 
salutary feature in our government, and by the introduction of a ays* 
tern of leashold tenures, abrogate the sovereigilty and jurisdiction of 
the slate in that regard? 

The committee feel warranted In saying that from, the premises 
tjhey have already laid down, the g^ieral proposition isdeducible that 
tjhe federal government has not the right to lease her public lands 
within this state without first obtaining its consent If indeed, a doubt 
could remain, the provisions of section four of the act of 15th June, 
I88O4 providing for the admission of Michigan into the Union, settles 
the whole question as to the powers of both governments. The said 
fourth section is in these words; "^ik2 he Ufyrther enacted^ that[no<« 
thing in this act contained, or in the admission of the said state into 
tbe Uniont as one of the United States of America, upon an equal 
footing with the original states in all respects whatever, shall be so 
construed or understood as to confer upon tbe people, legislature or 
Qthe^r authorities of the said state of Michigan any authority or right 
to interfere with the sale by the United Statesi and under their autho- 
rity, of the vacant and unsold lands within the limits of the said state; 
but that the subject of the public lands, and the interests which may 
be given to the said state therein shall be regulate by fulwe aetign 
between Cwigress on the part of the United States^ and the said 
Siaie or the authorities thereof; and the said state of Michigan shall 
in UQ case and under no pretence whatsoever impose any tax, assess** 
meat or imposition of any description upon any of the lands, of tKe 
United States within its limits," 

The provisions of this section, are perhaps more liberal for the 
rights and interests of this static, than laws generally are for the ad« 
mission of new states into the tJnion; for it is clear that the on]y right 
reserved by Coxigress is the "«afe,'' and not any other disposition of 
the poblic lands within its limits; and even that. "sale'' it is expressly 
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lii^M <*»hftU b^ regakted b^ ftatore action b^tweeh Congf^» 6h 
tU i^t of the UnUdcf Slateer, niui the said state or the authorities 
thei^f," 

86 long as the United States continue to dispose of the public lands 
vithtb the limits of this state, agreeably to an equitable and settled 
policy, ai^ interference on the part of the state might be df (juestion- 
iible dtSity, yet by the provisions of the saidA ct, the fight to do so^ 
seems Sexist 

If 6n the contrary »• the general government shall persisft iH the poli^' 
cy attempted to be introduced by these leases, it icr not c^nly the right 
but ^eduty^ofour state autht^rities to take such steps cm ^ill prevent 
a growing evil of this kind— an evil detrimental to the rights and In- 
terests of thisstate, and an encroftchment upon its juirisdfction aiid 
aovereigntyt 

The committee are aware that in the case of the United States vs. 
Gratiot, etaL 14 Peters Reports 526, a dilierent constrdctiofi of the 
second act of 3rd March* ld07,'haB been given 1>y the SupremeCourt 
of the United Statesr, relative to the power 6£ the President to leas^ 
had mines in the state of Illinois; but this pibwer war sustained oiK 
^hel grounds that it had been the uninlerruprted and settled practice of 
the government in that state, in relation to lead mines only, for no 
HfUosion is made in that case to any other minerals, 

Should, however, the same doctrine be declared in reWtio'n to all 
mineirtdsjk could have no application in this state^ where by the pro- 
visions of the act admitting her into the Union, no sucli i^ight has 
been reserved, but on the contrary, the siibject of the pt/blic lands 
*%hall be regulated by future action between Congress on the part of 
the United States, and the said state or authorities thereof*^' 

* "Pormeriy the lead mines in the now state of Missouri were leas- 
ed. This was while a territorial government eiist^d there; when 
lljissouri became a state, opposition was niade to the system,^and to 
tl^e practice under it-^hey were successfully resisted, and the whole 
system was driven out of the state of Missouri. In that state there 
IS no longer a body of tendrttry, hdlding under leases from the United 
States.'* 

The case of Michigan is different from that of either Illinois or 
Missouri. In the latter states the system was commenced while they 
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were territories of the United Statesy but in Michigan no lease for 
such purposes was ever executed until she became a State, and 
their relative rights in this respect are as different as the exercise of 
an ancient right, or the attempt to introduce a new one, could make 
them. 

The act admitting us into the Union repeals all acts of Congress, 
contravening its provisions, and the right to revive and enforce an 
act applicable only to the territories of the United States, while they 
remain such, cannot be raised by implication, to be enforced after we 
become a state, so as to effect our sovereignty and jurisdiction. Such 
rights to operate, should have been as expressly reserved by Congress 
as the reservations and stipulations of treaties between bovereign and 
independent governments. 

Your committee cannot but entertain the hope that when this sub- 
ject is brought fairly before Congress for its consideration, such ac- 
tion will be taken by that body, as will, without collision, secure lo 
Michigan her just rights in the premises; and the interests4)f this 
state being deeply involved in a speedy and equitable settlement of 
this subject, your committee beg leave to introduce the accompany- 
ing bill and joint resolutions. 
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REPORT 



BY 



MR. F. J. LITTLEJOHN, 

FROM 

JUDICIARY COMMITTEE OF THE SENATE. 



REPORT. 



The committee on the judiciary, to whom was referred the bill intro- 
duced by the committee on public lands, "declaratory of the interests 
of Michigan in mines and minerals, d:c,," have had the same under 
consideration, and instrpcted the undersigned to submit thereon the fol- 
lowing 

REPORT: 

The principles upon which the bill before the committee is based, 
are principles of vast importance to the new States, as involving at- 
tributes of sovereignty, the want of which would create an invidious 
distinction between the old and new States. The main questions for 
investigation would seem to be, first : Have the United Stales, as a 
government, any constitutional capacity to exercise original munici- 
pal jurisdiction, sovereignty, or eminent domain within the limits of 
a state, or elsewhere, except in the cases in which it is expressly gran- 
ted I Secondly : Did the deeds of cession by Virginiia, and the ordi- 
nance of 1787, vest in or grant to the United States municipal emi- 
nent domain over the territory north-west of thb Ohio river, except 
in trust, to hold it for the new stales to be formed therein, and to in- 
vest them with it to the same extent with the old states? And thirdly: 
Have the United States any thing beyond a bare proprietary right of 
soil in trust to sell to bona fide purchasers, as to any of the public do- 
main within the limits of a new state, after its admission into the 
Union "on an equal footing with the original states, in all respects 
whatever?" 

Your committee would not arrogate to themselves the ability satis- 
factorily to discuss and settle these propositions. Tliey would shrink 
from the exhibition of their imperfect reasoning before the public, 
were it not for the pleasing hope that abler pens may thereby be en- 
listed, and mightier intellects induced to search out and establish both 
theoretic truths and practical results. The importance of an early 
adjastroent of all oonfiicting rights of sovereignty and eminent do- 
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main, must be apparent to every individual at all conversant with the 
developments of mineral wealth now in progress in the Upper Penin- 
sula of Michigan. The actual relation subsisting between the state 
of Michigan, and the general government, founded in, and deducible 
from the cession by Virgmia — the ordinance of '87, and subsequent 
Congressional and conventional acts, are ably set forth and fully dis- 
cussed in the recent report of the Senate committee on public lands. 
The legislature have already expressed their conviction of the im- 
policy, injustice, and unconstitutionality of the system of leasing by 
the general government, of the mineral lands withih our borders, by 
adopting the joint resolutions accompanying said report. 

So far, then, as the enactments collated and embodied in said 
report with the deductions therefrom, are applicable to the matters 
now under consideration, your committee feel at liberty to refer there- 
to, without a repetition here. At the same time it is much to be re- 
gretted that the committee on public lands have seemingly overlooked 
the last crowning act between the state and the general government* 
by which the subject of the public lands and the interest^ of the state 
therein have been further defined and regulated. The act here re- 
ferred to, bears date June 23,1836, and contains inter alia, the follow- 
ing, designed to limit and define the reservation in section 4, of the act 
to provide for the admission of Michigan, &c., '*That the said state 
shall never interfere with ihe primary di>posal of the soil within the 
same by the United States, nor with any regulations Congress may 
find necessary for securing the title in such soil to the honafde pur- 
chasers thereof." It is by the provisions of this act that the state be- 
came entitled by cession to her school lands, University lands, ^tate 
buildirg, and salt spring lands, and also to five per cent of the nett 
proceeds of sales of public lands within her borders, for the construc- 
tion of roads and canals. 

The theory of sovereign rights is, in its plentitude, mainly confin- 
ed to political jurisdiction, although the rights of property are Id some 
respects necessarily incident thereto. All governments, whether des- 
potic or popular, take their position alike upon the deep foundations 
of society. At their inception, all vested rights, and all personal priv* 
ileges and immunities theretof're claimed or conceded, were scatter- 
ed broadcast, or grouped in inconsiderable masses around them. 
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Thence the elements of political jurisdiction were drawn, whatever 
the form of government, but wilh this difference — that despotic pow- 
er may consist of elements nrrenched from the unwilling but impo- 
tent masses by an exertion of physical force, whilst popular govern- 
ments are reared from voluntary grants and concessions, by the peo- 
ple^ having for their basis, a system by compact^ or correlative rights 
and duties. But in either case, the political powers, whether usurp- 
ed from, or conferred by a people, when duly embodied, constitute 
the sovereignty of that people, and as such are clothed with certain 
attributes, prerogatives and inherent rights. One of those rights well 
established in its universality by the common law, recognized by the 
people, and exercised by all independent sovereignties, is, '*that the 
right to gold and silver and the baser metals with which either is con- 
nected, within the territorial limits of an independent government/' 
primarily attaches to and belongs to such government, m virtue of its 
sovereignty/' This is a single sovereign power, but in most authors 
upon national law, will be found grouped with others, under the more 
general designation of eminent domain. Thus in Vattel Law of Na*- 
tions, section 244, the following phrase occurs : "The right which 
belongs to the society, or the sovereign, of disposing, in case of ne- 
cessity, and for the public safety, of all the wealth contained in the 
state, is caHed the eminent domain. It is evident that this right is in 
certain cases, necessary to him who governs, and is, consequently a 
part of the empire or saver e^ power J^ 

Such was, and is the doctrine of the common law, the validity and 
binding force of which was fully recognized in all the original statefli 
-—in the constitution of ihe United States* Art. 7, of amendments — 
was re-asserted in the ordinance of 1787, expressly guaranteeing 
its provisions to the people of the northwestern territory, (subse- 
quently extended to all the public doman in the southern and western 
portions of the Union,) under the plain but emphatic languagdf that 
*<the inhabitants of the said territory shall always be entitled to the 
benefits of the writ of habeas corpus, and trial by jury; of a propor- 
tionate representation of the people ia the legislature, attd of judicial 
proceedings according to the course of the jcommon law." In all the 
elementary common law works in the old and new world, we find 
this same doctrine of eminent domaiD» both as to soilf navigable ri- 
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vers and precious metals expressly asserted. In the state oC New 
York, as early as 1786, we find the legislature recognizing the same, 
and separating between the minerals and the soil, by diiecting in all 
grants of lands by the state, a leservation of mines, minerals, &g. 
This was only by way of caution to the purchaser, because by the 
principles of the same common law, mines and minerals do not pass 
from the sovereign by general grant of the soil, but in all cases re- 
quire an express and specific grant. 

Such is the common law doctine as between the sovereign and 
an individual, whether subject or citizen. But as between sovereign 
and sovereign, there is a striking peculiarity. Mines and minerals, 
navigable waters, the soils under them, and the shores between high 
and low water mark, are not proprietary rights, but attributes of sove- 
reignty. Hence we find that in all transfers of domain between 
sovereignties, the above rights are all severed from the right of prop- 
erty in the soil, and do not pass by treaty or grant. Sovereignty 
transfters ktself, and when that passes, all the inherent rights of sover 
reignty pass^also. 

Thus, at the period of the revolution, it is a main error to suppose 
that the sovereign rights of the thirteen states were inchoate, and only 
attached when the treaty of peace was signed and ratified betweea 
them and Great Britain. £ contra, when the last of the immortal 
band of signers had placed his name at the foot of the Declaration of 
Independence, eo instanti ! thirteen sovereignties sprang into exist*, 
eaoe, dothed with the attributes and possessing the inherentj-ightaof 
sovereignty as fully as the crown of Great Britain had dooB before* 
Sovereignty had transferred itself. The Eagle had ejected the Lion. 
Thenceforward, tfaroagh all the perils of that eventful coldest, 4he 
struggle was not to achieve indepetideace, but to maintain it 

It, then, the previous views can be sustained, your committee sub- 
mit, that the original states became, eaoh for itself, entitled to all the 
rights of sovereignty, jurisdiction and eminent domain, not, however, 
in the plenitude of a royal prerogative of the crown of Great Britain, 
but to be held and exercised subject to the constitution and laws of its 
own government Vatel L. Nations, sec. 244, et passim. 

This, then, brings us to the consideration of the modifications of 
thi3 right to oxerdee municipal eminent domain by the originalstatei^ 
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growiDg out of their state organization, or from Cbeir having painted 
with, and transferred that sovereign right, in part or in whole^-tothe 
generol government. As to the first branch of the propositiont but 
little difficulty can arise, inasmuch as many of these states have fuller 
asserted the common law doctrine of eminent domain, as to miftQ«i 
mmerais, navigable waters, &c., by a reservatibn in grants by the 
state, of soil, and also by expressly claiming their gold and silver 
mines 'Ho be the property of the people ^f tbe state In their vight of 
sovereignty,^' without exception or reservation. Ryev/ St.' of New 
York, vol* 1, page 281. That same sovereign right in its broadest 
sense, has also in numerous cases, beisn contested and' ntaintainedi 
not only between different states, but between a state and the general 
government. As . to the other branch of the above propositioOt 
your committee conclude it to be no longer an open question, as the 
supreme court of tbe United States have fully adjudicated and settled 
the point that the general government caomot contest the emineat do- 
main of a state^ '^except in the cases in which it is expressly granted.''' 
S Howard's Rep. , page 223 ^ 

Whatever, then, may be said of the new states^ the dootfino'is ens** 
inentiy true, that the states originally composing the coofederacyy ar^ 
^publics mutually independent and absolutely sovereign; except only 
as to those matters where they have delegated certain functions of their 
sovereignty for the public weal. The con^itution of the United* 
States is but the embodiment of a series of mutual sacrifices and re* 
ciprocal concessions-^-a combination of surrendered powers ofrered 
upon the altar of a holy patriotism, and sanctioited by a spirit of con-^ 
ciliatioQ and forbearance. The general government was not formedr 
by the people as a homogenous mass, but by the people in their a^-^ 
gregate capacity, and acting through the organise of states,- Tbe 
general government tben^ takes nothing but by the constitution^ and 
by that, only such powers as are specifically delegated. In the lan- 
guage of that instrument, *Hbe enumeration in the constitution of cer^ 
tain rights, shall not be construed io deny or disparage others retain- 
ed by the people;" and again, ^*the powers not delegiated to Ibe Uni- 
ted atatae by the constitution^ nor prohibited by it tcrthe states, are 
reserved to the states lespectively, or to the people." AoMnd. con., 

art. IX.X. 

8 
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But die more e&ckualljf to.proride egainst any ooilision between 
state soverefgnties, and at the sam^ time to declare Congress iocapa* 
fale ofy in any degree, infringing the integral rights of any state, the 
8d sec of the 4th art. of the constimttoa expressly declares that, 
new states may be admitted by Congress into the Unbn; but no new 
state shall be formed or erected within the jurisdiction of any other 
state, nor any state be formed< by the junction of twe or more states 
or parts of states, without the conser.t of the legislatureis of the states 
eon<5emed, qs well as of Congress," • 

But, that the assumption of jurisdictioil and eminent domain by 
the United Stares, as matter of right, would be an usurpation of pow* 
er, and inoperative in the original states, is conclusively shown by 
tile constitutional provision for si grant or purchase when the same, 
beoomtes necessary. By the 16th clause of the 8th section of the ls| 
article of the consfitutiou, power is conferred on Congress /Mo e:ier* 
eise eSDdUsive legislation in all toses whatsoever, over such district, 
(iidt exceedbg ten miles square,) as^ may by cession of partioolar 
states, and the acceptance of Congress, become the spat of Govern^ 
m^tt ot the United States; and to exercise like authority over all 
places purchased by tbe consent of the - Legislature of the> fttate in 
whicii the same may be, for the erection of forts, magazines ; arsenals 
dock^yards and other buildings.'^ Congress having been universally 
Gompelied to resort tosuoh grant or purchase in every instance^ set- 
tles the point of primal jurisdiction in the states, both new and akfc. 
Your committee then submit, that the municipal eminent domain^an 
only be exercised by the general government in the district of Column 
bia, and Other places granted or purclmsed and used for the purposee 
above mentioned^ so far as the original states are coneernejd, for the 
manifest reason that the United States government, as such, is not 
an independent sovereignty ; and in the hnguage of the Supreme 
court, -above cited^ '*has no constitutional capacity to exercise muni«- 
cipal jurisdiction, sovereignty, or eminent domain, within the liidtiVs 
of a ^ate,' or elsewhere, except in the cases in which it is expressly 
granted^' 

It isnow.propofied to consider the scope and tenor of congression'* 
al( action rekMtive to the new slates, and to ascertain^ ifpenibhi, 
wherein the defect lies, that they are not upon ^nhe same footing in 
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all respects whatever with the original states/* savittg and* excepting 
the single rettiainiog right in the United Slates afselHng the public 
knds, and if that shooid finally -prove to be the only draw-back upori* 
a perfect equality^ then we may boldly affirm that the questto i^exaUi 
is solved, for if the old strttes, upon the broad and deep foundations 
of the common law, take a sovereign's right to minds of gold and 
silver, then a priori, ihe new states take the same also; — "qui haeret 
in litefa; haeret in cortice.*' 

A recarrence to existing contemporaneous facts, wiU enable as, 
not unf<-equen!ly, to ascertain not only the reason of a rule, but its 
intended practical application. Before the close of the rev^hition, 
the original states found themselves^ as a confederacy, without credit, 
destitute of resources and deeply involved in debt. At the same time 
eeveral oi those states held by grant, a vast expanse of territory; de- 
nu(fed of population and cumbered by an existing possessory Indian 
title. Under the sei^ious financial embarrassments thrown aroiind the 
aotloit of Congress, it become apparent that important sacrifices must 
be made by individual states for the common welfare. To tnebi the 
pressing exigency, the old Congress, by a resolution of September 6, 
1760, recommended a surrender and cession by the states, of their 
waste and unappropriated iands to the United States, to aid in paying 
the debt incurred by the revolution. 

Virginia, ever true to the holiest instincts of patriotism, took the 
lead, on the Ist of March, 1784, by authorizing certain delegates to 
eatecttte to the United States a cession deed in trust, of all *<the terri* 
tory northwest of the Ohio river/' stipulating in the statute therefor; 
that all the lands within the territory ced»d, and rjot reserved or ap- 
propriated to other purposes, should be considered as a common fund 
for the use and benefit of all the United -States, to be faithfully and 
bonajide disposed of for that purpose, and for no other use or purpose 
whatdver. Said statute further provides that said cession shall be 
*<upon ^condition that the territory so ceded sfhall be laid out and 
formed into states, containing a suitable extent of territory, not less 
than One hundred, nor more than one hundred and fifty miles square, 
Of as near thereto as circumstances will admit; and that (he states se* 
formedehall be republican states, and admitted member^ of the fbde-" 
ral union, having the same rights oif swereigfU^y freedom and mde- 
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fendenoe m the other states. The delegates appointed by said stat vte 
oonclude<the deed of cession tints: **Now, know ye»' that we, the 
Mid Thomas Jefferson* Samuel Hardy, Arthur Lee and James Mon- 
rocy by virtue of jibe power and authority committed to u» by the ael 
x>f the said General Assembly of Virginia, .before recited, and in the 
name and for and in behalf of said Commonwealth, do by tbese pi e» 
sents convey, transfer, assign and make over unto the United State* 
in Congress assembled, for the benefit of said states, Virginia ineiu^« 
eive, all right, title and claim, as well of soil as of jurisdiction, whieb 
ibe said .commonwealth hath to the territory or tract of country with- 
in the limits of the Virginia charter, situate, lying and being t» the 
northwest of the river Ohio, to and for the uses and purposes, and oo 
Ibe conditions of the said recited act/' 

In accordance with the sipirit of /^aid deed of cession, and in exeeu* 
tion of the trusts thereby created, Congress on the 18th of Jaly^ 
1787, passed an ordinance ^'for the government of the territory of 
jtbe jDnited States, northwest of the river Ohio." After providing^ 
/or the organization of a temporary government, this clause occurs: , 

**It is hereby ordained and declared, by the authority aforesaid, that j 

Ibe following articles shall be considered as articles of compact he-- 
iween the original States and the people and States in the said ter- 
ritory, and forever remain unalterable, unless by common consent.^^ 
Clearly, the illusion here is, to the time when by Ihat common con- 
sent, a new state should come into the Union, and merge said articles 
in her constitution. Provision is made in said articles of cxHnpaet m 
reference to Ihe sale by the United States of the public lands, pre* 
jcisely like those in ihe above recited act of June 28, 1886, upon the 
admission of Michigan; also for the free and perpetual use as com- 
mon highways of all the navigable waiters in said territory; and there 
is still another, which after .defining the boundaries of certain states 
to be formed in said territory, provides, *Sthat whenever any of the 
■said states shall ha v« sixty thousand tree inhabitants thereia» such 
State shall be admitted, by its delegates, into the Congress of tlie 
United States on an eq^ footing wth the original States in edl re- 
spects whatever^ and shall be at liberty to form a permanent eon* 
atitution and state goverment." Here is a most emphatic reeogni^ 
lion of the trust condition in ihe deed of cession by Virginia, above 
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rociied, '^haviDg the same rights of sovereignty, freedom and inde- 
pecidence as the other- states." 

On 4be 24th of April, 1802, the state of Georgia by deed of cess, 
ioo, conveyed to the United States, all that part of Alabama lying be. 
tureen the 31st and B5ih degrees of north latitude, stipulating for the 
Stfbseqoe&t formation of a slate therein on the same conditions, with 
the same privileges and in the same manner as is provided in the said 
Ofdfrwfiee of 1787, <nbat article only excepted which forbids slave* 

^ On the 30th of April, 1803, the French Republic ceded L«>aisiaDa 
to tlie United States by treaty, and by subsequent enactments of Con* 
gress the entire territorial domain of the United States, has in every 
essential particular, been brought within the scope of that far^reach* 
log ordtnanoe of '87. An ordinance, simple in its language, but sub- 
lime in its provisional effects — conservative in its character* and yet 
restrictive in its operation upon the general government, the territo- 
rial legislature* and the people; — imperfect in its details, yet re< 
piete with sovereign riglits and republican guaranties, it has proved 
ihe great ^V^ordon sainitaire" of advancing civilization in the West. 
It has brooded over the germ — moulded into symmetry and beauty in 
ila chrysalis formation — ^and ushered into full and perfect life, evevy 
new state of the Union. It has proved emphatically to the multi* 
tilde oC daring adventurers and hardy pioneers still pressing onward 
and piercing the unbroken wilderness oC the West* what Jehovah's 
token was to the wandering Israelites, in their hour of weakness and 
peril — **a cloud by day, and a pillar of fire by nigbt,'^ 
. It now becomes necessary to ascertain and define if possible the 
piecise rights acquired by the United States, either by virtue of the 
mginal deeds of cession, the enactment of said ordinance, or by sub- 
aequent compact with the new states at the time of their admission. 
As no state can claim or exercise the right of municipal eminent 
4omain within the limits of another state, so the states of Virginia 
4tnd Georgia having by their deeds of cession voluniari)y circumscri- 
bed their linlits, both as to soil and jurisdiction, lost their sovereign 
right to minjes and minerals within the territory ceded away; and no 
c<»testcan arise between them and a new state upon that subject. 
What then, becomes of that sovereign right ? The general govern- 
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tnentt as we have seen, has no original constitutional capa<sity to 
claim or exercise that right, in a state or elsewhere, and we ask 
where is the grant to it of municipal eminent domain^ in its own 
right ? The idea of an existing trusteeship of sovereign rights be- 
longing to a state, still continuing in the general government, after 
that state has been fully admitted into the Union, is. too paradoxical 
to require a refutation. 

One view of the matter suggested by this investigation is, that when 
Virginia ceded away the territory, as sovereignty is not transferred 
by grant of soil, but transfers ifSelf, and as there was in the ceded ter- ^ 
ritory no independent political jurisdiction, in esse, capable of exerct-* 
sing the prerogatives of sovereignty, so both the principle, and its at- 
tributes lapsed, or fell into a state of abeyance, until vitality was 
again imparted to both in their state of quiescence, along with the 
birth of a new state, — like the fabulous young Phoenix, represented 
by the ancients as containing within itself singly the power of repro- 
duction, and after a cycle of time springing into existence in all the 
freshaess of juvenility, from the ashes of its solitary parent* 

Your committee, however, are disposed to adopt the view of the 
matter entertained by the Supreme Court of the United States, in a 
recent case before them, involving a kindred attribute and prerogative 
of sovereignty, and as the doctrines held by the court,' are new as 
coming from that Bench, although not entirely so in the poldical dis* 
passions of the country for the last two years ; in order not only to 
give a better expression to their own sentiments, but to circulate more 
extensively the knowledge of the decision and the principles thereby 
astablished, your coihmittee would here embody a portion of the logi- 
cal, terse and masterly reasoning of that court found in the drd vol. 
of Howard's Rep., pages 221, 222 : «<We think a proper examina^ 
tion of this subject will show that the United States never held any 
municipal sovereignty, jurisdiction or right of soil in and to the terri- 
tory of which Alabama or any of the new states were fortned, ex- 
-<!ept for temporary purposes, and to execute the trusts created by the 
^qts of the Virginia and Georgia legislatures, and the deeds of cess- 
ion executed by them to the United States, and the trust cf^eated by 
the treaty with the French Republic of the «Oth of April, 1803, ce- 
ding Louisiana.'' * * * * • * 
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•♦Taking the legislative acts of the United States, and the states of 
Virginia and Georgia^ and their deeds of cession to the United States, 
and giving to each, separately, and to all jointly, a fair interpretation 
we must come to the conclusion that it was the intention of the par^ 
ties to invest the United States with the eminent domain of the coun- 
try ceded, both national and municipal, for the purposes of temporal 
ry government, and to hold it in trust for the performance of the sti- 
pulations and conditions expressed in the deeds of cession and the 
legislative acts connected with them. To a correct understanding of 
the rights, powers, and duties of the parties to these contracts, it is ne- 
cessary to enter into a more minute examination'of the rights of em- 
inent domain and the right to th6 public landst When the United 
States accepted the cession of the territory, they took upon themselves 
the itUBt to hold the municipal emir.enl doniairt for the new states, 
and to invest them with it, to the same extent, in all respects, that it 
was held by the states ceding the territories.'' ♦ * • •'When 
Alabama was admitted into the Union, on an equal footing with the 
original states, she succeeded to all the rights of sovereignty, jurisdic- 
tion and eminent domain, which Georgia possessed at the date of the 
cession, except so far as this right was diminished by the public lands 
remaining in the possession and under the control of the United States^ 
for the temporary purposes provided for in the deed of cession^ and 
the legislative acts connected with it. Nothing remained to the 
United States, according to the terms of the agreement, btit the publii^ 
lands. And if an express stipulation had been inserted in the agre^ 
ment granting the municipal rights of sovereignty and eminent do- 
main to the United States, such stipulation would have been void aad 
inoperative; because the United States have no constitutional capaoi* 
ty to exercise municipal jurisdietion, sovereignty, or eminent domaiiH 
within the limits of a state or elsewhere, except in tke cases in which 
it is expressly granted." As to the latter exception reference is tketi 
raade to the Disti'ict of Columbia, and places purchased for forts, dte^ 
as hereinbefore stated. Again, on page 224, the court 8ay> *'Tfae 
Eight of Alatmma and every other new state to eicerciee all the pow- 
ers of government which belong to and may be exercised by the ort" 
ginal states of the Unbn, must be admitted, and remain unqneskioDed^ 
except so far as thay are, temporarily, deprived of control over the 
public lands." « • • ♦ • 
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<^The object of all the parties to the contracts of cessiont wad to 
convert the land intb money for the payment of the debt, and to erect 
new states over the territory thus ceded, and as soon as these purpo- 
ses could be accomplished, the power of the United States over these 
lands as property was to cepse. Whenever the (Jnited States shall 
have fully executed these trusts, the municipal authority of the new 
states will be completed throughout their respective borders* and they 
and the original states will be upon an equal footing in all respects 
whatever. We therefore think the United States hold the public land 
within the new states by force of the deeds of cession and the statutes 
connected with them, and not by any municipal sovereignty which it 
inay be supposed they possess or have reserved by compact with the 
new states for that particular purpose. The provision of the consti- 
tution above referred td, shows that no such power can be exercised 
by the United States within a state. Such a power is not only repugn 
nant to the constitution, but inconsistent with the spirit and Intention 
of the deeds of cession " 

In the leading case, from which we have largely extracted, the court 
go still farther than the doctrine we have contended for. That was 
a case upon a writ of error to the supreme court of Alabama, and 
decided by the supreme court of the United States, in January, 1845. 
It was an action of ejectment brought to recover premises conveyed 
by patent from the United States, founded upon an act of Congress of 
1624, and an act of Congress confirming to the plaintifl^ the premi* 
ses in question, July, 1636. The defendant admitted the premises to 
be included in the patent, and both parties admitted that the land lay 
between Church street and North-boundary street in the city of Mo- 
bile. The defendant proved that the premises in question between the 
years 1819 and 1823, were covered by water of the Mobile river at 
common high tide, i'be defendant claimed under a Spanish grant to 
Panton, Leslie &; Co., and proved that, at the date of that grant, the 
waters of the Mobile bay at high tide flowed over what is now Water 
street, &;c«, and continued to overflow the premises in question during^ 
all the time up to 1622 or 1623. It also appeared that the state of 
Alabama came into the Union prior to either of the above datesy and 
the real question was, had the United States any title to land covered 
by navigable water in Alabama after its admission into the Union ? 
In supporting the affirmative of that proposition it was shewn that, 
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by an express compact between the United States and Alabama, on 
her admission into the Union, it was agreed ^Hhat the,peopl0 of Abr 
bama forever disclaimed all right or title to the waste or unappropria- 
ted lands lying within the state, nnd that the same should remain at 
the sole disposal of the United Statess and that all the navigable wa« 
ters within the state should forever remain public highways, and iree 
to the, citizens of that state and the United States, without any tax» 
duty or impost or toll therefor^ imposed by that st^te;" and it wav 
Qontended that by those articles of compact the land under the naviga- 
ble waters, and the public domam above high water were alike reser- 
ved to the United States, and alike subject to be sold by them. Thei 
couri below charged .the juj^y ^*that if they believed the premises sue4 
for were below usual high water mark, at the time Alabama was ad- 
mitted into the Union, then the act of Congress and the patent in pur- 
suance thereof could give^^the plaintiffs no title, whether the waters 
had receded by the labor of man only, or by alluvion. The verdict 
of judgment was for the defendant, afterwards affirmed by the su- 
preme court of Ihe state, and re-affirmed by the supreme court of the 
United States. 

In rendering the reasons for that affirmance, the supreme court en- 
ter into an elaborate and extremely interesting discu^ion of •coastitUp 
ttonal rights, both federal and state, and from which your committee 
have made, copious extracts, in the course of that reasoning the^&U 
lowing quotation is made approvingly from 16 Peters 410: **When 
the revolution took place,, the people of each state became them- 
selves sovereign; and in that character hold the absolute right to 
all their navigable waters and the soils under them for their own com- 
mon, use, subject only to the rights since suriendered by the consti? 
tution,'' and the court immediately add, *nhen to Alabama belong 
the navigable waters, and soils under them in controversy in this 
case, subject to the rights surrendered by the constitution to the Uni- 
ted States, and no compact that might be made between her and the 
United States could diminish cr enlarge these rights.^' * * 

>^Tiiis right of eminent. domain over the shores and the soils undefr 
the navigable waters for all municipal purposes, beloitgs exclusively 
to the states. within their respective territorial jurisdictions, and they 
only have the confititutional power to exercise it. To give to the 
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United States the right to tronsfer to a citizen the title to the shores 
and the eoils under the navigable waters, would be placing m their 
hands a weapon which might be wielded greatly to the injury of state 
sovereignty, and deprive the state of the power to exercise a nunier* 
ous and importacit class of police powers * * * By the preee* 
ding course of reasoning we have arrived ut the general conolusicms* 
Pifst: The shords of navigable waters, and the soils under them, were 
i)ot granted by the constitution to the United States, but were reserv* 
ed to the states respectively. Secondly, the new states have the same 
rights, sovereignty and jurisdiction over thia subject as the. original 
states. Thirdly, the right of the United States to the public lands, 
and the power of Congress tp make all needful rules and regulations 
for the sale and disposition thereof, conferred no power to. grant to the 
plaintiffs the land in controversy in this case.". 

In previous portions of this report, your committee have endeavor- 
ed to shew, that mines of gold and silver, constituting as they do, a 
portion of the wealth of a sovereign state, were included in that por- 
tion of sovereign powers entitled '^eminent domain;" and by ihe pre* 
ceding extracts from the opinion of the Supreme Court of the United 
Slates, we find the right to tho shores ol navigable rivers, and the 
soils under them, not only belonging to the states as a sovereign righfv 
but grouped in the same class of powers and forming also an integral 
part of this same municipal eminent domain. It is submitted then 
that the reasoning of the court applies equally to that entire. class of 
powers, and that the conclusion is equally irresistible. First, That 
the mines of gold and silver and of the baser metals with which eith- 
er is connacted, were not granted by the coastitqtion to the United 
States^ but were reserved to the states within whose territorial limits 
Ihey are situated respectively: 

Secondly, The new states have the same rights, sovereignty and 
jurisdiction over this subject as the original states: 

Thirdly, The right of the United States to the public lands» ami 
the power of Congress, to make all needfal rules and regulations for 
Ihe sale and disposition thereof, confers not. the right of tbe^ eminent 
domain as to tbosa mine& 

There is a class of powers* conferred, upon Congress, which^ al* 
ithough delating sq#MeAt nijiChonty toacapmpHsK Ihft olsjecti are 



